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APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is properly inveked 


pursuant to the rules of this Court and 28 U.S. Code, 


Section 1291. 


REFERENCES TO RULINGS 


After a four day trial (February 16-19, 1970) 
before The Honorable Oliver Gasch, appellant was 
vconvicted by a jury of Armed Robbery (one count) and 
fAssault With a Dangerous Weapon (two counts) pursuant 
to 22 D.C.Code, Sections 2901, 3202 and 502. on 
“April 30, 1970, appellant was sentenced to a term of 
three to fifteen years for Armed Robbery and terns of 
gthree to ten years on each cone of Assault with a 
Sepeceents Weapon, all terms to run concurrently. 


ere of appeal was filed this same date. | 


In a pre-trial hearing on defendant's Motion to 
Suppress Identification Testimony (Tr. 15) and again 
before the jury (Tr. 72), Mr. Andrew Arthur testified 
that on September 2, 1969 at about 5:00 P.M. while he 
was employed as the owner and manager of the College 
Hill Poultry Company, 3101 Fourteenth Street, N.W., an 
armed man (later identified as the appellant) entered 
the store in the company of another man and ordered 
Mr. Arthur to give him all the store's money as well 


as his own (Tr. 16-17, 74-75). After obtaining the 


money (approximately one hundred sixty dollars Tr. 81), 


both men left on foot followed at a distance of about 
one hundred feet (Tr. 82) by Mr. Arthur, gun in hand. 
Mr. Arthur further testified that he chased the men 
up Fourteenth Street and through an alley where he 

, fired five shots (Tr. 21, 75-76, 210-211). 


sie 


q Also present at the scene of the robbery were 
= 

Theodore Smith, an employee of Mr. Arthur's and a female 
friend of Mr. Smith's, Eartha Ellis, as well as several 


unknown customers (Tr. 17, 79). 


MR. ARTHUR'S IDENTIFICATION | 


Mr. Arthur stated that the subject whom he identified 


at trial (Tr. 74) as appellant was in the stere fer 


three to four minvtes at a distance of four to eight 
feet and that the lichting in the stare was very good 
(tr. 19-22, 77). | 

After unsuccessfully chasing the robbers, Mr. 
Arthur returned to his store and called the pelice. 
Shortly thereafter, Captain Francis J. Legan (tho was 
previously known to Mr. Arthur Tr. 22, 255-256), respended 
to the scene pursuant to a radio broadcast (rr. 35) and 
accompanied Mr. Acthur to the alley through which the 


robbers had previously fled (Tr. 36). 


Also present at the scene of the robbery were 
Theodore Smith, ean employee of Mr. Arthur's and a female 
friend of Mr. Smith's, Eartha Ellis, as well as several 


unknown ctstomers (Tr. 17, 79). 
YR. ARTHUR'S IDENTIFICATION 


Mr. Arthur stated that the subject whem he identified 
at trial (Tr. 74) as appellant was in the stere fer 
three to four minutes at a distance of four to eight 
feet and that the lighting in the stnre was very good 
(Tr. 19-22, 77). 


After unsuccessfully chasing the robbers, Mr. 


Arthur returned to his store and called the pelice, 


Shortly thereafter, Captain Francis J. Legan (who was 
previously known to Mr. Arthur Tr. 22, 255-256), respended 
to the scene pursuant to a radio broadcast (Tr. 35) and 
accompanied Mr. Arthur to the alley through which the 


robbers had previously fled (Tr. 36). 


According to Captain Logan, as he was leaving 
the alley, an elderly man approached him somewhat 
guardedly and handed him a package or a handful of 
papers stating, "Here take these, the man that was running 
Gropped them" (Tr. 37, 251). No serious effort was 
made to ascertain the name or address of the reluctant 
questioned as to any of the facts surrounding his 


acquisition of the papers in question (Tr. 38-39, 


255-256). 

store and turned over the various papers to Officer 
Beonard C. Hyater in the presence of Mr. Arthur (tr, 39. 
252) indicating to Officer Byater, also in the presence 
of Mr. Arthur, that the papers in question were drepped 
by one of the fleeing subjects (Tr. 49). Most signi- 
ficantly, Mr. Arthur overheard Captain Logan's words 

to this effect (Tr. 24-27, 214-217). 


Officer Hyater testified that while he was talkiag 
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} 
te Mr. Arthur inside the market pursuant to obtaining 


information for his offense report (PD 251), Captain 
Logan returned to the store and gave him some papers 
which he stated had been found in an alleyway and had 
been dropped by one of the robbers (Tr. 48-49, 260-261). 
Mr. Arthur was then shown a District of Columbia motor 
vehicle operator's permit belonging to appellant upon 


which appeared a color photograph of appellant which 


My. Arthur identified as being a picture of one of the 


x 8. Officer Byater also stated that prior to Captain 
an’ 


gs arrival, Mr. Arthur had described the robber 

later identified as the appellant as being a negro male 
about 25 years old, 5'10" in height weighing about 
130 lbs. wearing a green shirt and brown pants and 
carrying a .38 caliber revolver (Tr. 47, 260). At the 
co of trial, appellant was 27 years old, 5°9" in 
hpight and weighed 145 lbs (Tr. 367). 

Detective Louis Richardson testified that later on 


this same evening, he returned to the scene with appellant's 
U 


a 


driver's license and again obtained an identification 


from Mr. Arthur (Tr. 61, 269). 
Both Detective Richardson and Mr. Arthur testified 
that on the evening of September 18, 1969, Mr. Arthur 


identified appellant (subject No. 10) in a Metropolitan 


tpolice Department lineup as the man with the gun who 
robbed his store on September 2, 1969. | 

At the conclusion of appellant's pre-trial Motion 
to Suppress Identification, the trial judge suppressed 
the photographic identification but found Mr. Arthur 
‘© have an independent source and permitted him to make 
"an in-court identification (Tr. 34, 67). | 


As a matter of trial strategy, trial counsel elected 
to bring before the jury the facts surrounding the 
yeuppressed identification. | 
: In addition to those government witnesses whose 
pre-trial and trial testimony is summarized eartier, 
at trial the defense called reserve police officer Van 


Johnson who testified that on the date in question, he 


| 


{ 
J 


was working as a reserve police officer with Officer 
Hyater and accompanied him to the scene of the offense 
(Tr. 316). He further testified that upon arrival, he 
accompanied Captain Logan to the nearby alley and that 
on their way back to the store "a wallet was passed 
around." "“[{T]he wallet hit my hand and I didn't know 


what it was so I gave it to Captain Logan. Captain Logan 


put it up there and looked at it about two or three 


papers and he turned it back. Knowing me, I am nosey 

go I wnet through them, you know, personal papers." 

(Tr. 317) Officer Johnson went on to state that he did 

not know who gave him the wallet (which was described 

as being a typical men's leather wallet Tr. 320) nor 

what happened to the wallet other than the fact that he 
later gave the wallet to Detective Richardson (Tr. 318). 
Officer Johnson's account that he in fact had initially 
received the cards from an unknown citizen was corroborated 
by the affidavit in support of appellant's arrest warrant 


sworn to by Detective Richardson (Tr. 59-60). 


MR. SMITH'S IDENTIFICATION 


Mr. Theodore Smith, an employee of the college 
Hill Poultry Company, was present throughout the course 
of the robbery and stated that he had an opportunity to 
observe the robbers (Tr. 163-164, 225-228). Subsequent 


to the robbery, Mr. Smith had three opportunities to view 


appellant's driver's license; once before it was shown 


to Mr. arthur, once after it was shown to Mr. arthur 


and once later the same evening when Detective Richardson 


returned to the store with the picture (Tr. 238-240, 61). 


On none of these occasions did Mr. Smith indicate that 


"he coulda identify the picture as being that of one of 


the robbers. 


On September 18, 1969 Mr. Smith attended a Metropolitan 
| 


Police Department lineup (the same one seen by Mr. Arthur) 


| 
* and on the occasion identified a subject other than 


’ 


the appellant (Tr. 61, 169-170, 240-245). 


Apparently in light of the above, at the 


+of£ the hearing on appellant's Motion to Suppress Identi- 
: fication Testimony the government tendered the witness 


ica Smith to defense counsel (Tr. 66) and stated 
y 


; 


that at trial it would only present one identification 
witness, that being Mr. Arthur (Tr. 67). This tender 
. and statement were made shortly before twelve noon on 
§ Pebruary 16, 1970. 

After the noon recess on the following day and to 
the apparent’ surprise of the government, Mr. Smith 
suddenly became a second prospective identification 
witness (Tr.'153). At this time the government prof- 
fered that Mr. Smith could in fact identify the appellant 

_and that his three prior non-identifications and one 
: prior misidentification were all intentional and due to 
the fact that Mr. Smith was frightened for his own safety 


and that of his family (Tr. 155, 166, 170). 
; 


After considering this proffer and trial counsel's 


objections, the trial court ordered that an in-court 


lineup be held out of the presence of the jury so that 


| 
Mr. Smith could be examined as to his ability to make 
an identification (Tr. 157). To this end, the presence 
of two deputy mae was obtained, one substantially 
larger (215 Ibs (Tr. 159)) as compared to appellant's 
weight of 145 lbs (Tr. 367) and the both substantially 
older (35 and 38 (Tr. 159}) as compared with the appellant's 


age of 27 (Tr. 367). 


Upon presentation of the in-court lineup, Mr. Smith 


was able to identify appellant (Tr. 167). Mr: Smith 


was then permitted to testify before the jury and to 
make an in-court identification (Tr. 180, 226). 

Finally, Detective Richardson testified that he had 
shown the driver's license to the third eye witness, 


Bartha Ellis, on the evening of the offense (Tr. 274) 


1 

One of whom was apparently on duty in the courtroom 
(Tr. 157) and may therefore have had contact with or 
been seen by Mr. Smith in the course of summoning 
witnesses from the witness room. | 


and that she too had attended the September 18 lineup 
yand that on both occasions she was unable to make an 


identification (Tr. 276). 


IMPEACHMENT OF THE COMPLAINING WITNESS 
MR. ARTHUR AS TO HIS BIAS AND PREJUDICE 
At the outset of the proceedings, trial counsel 
advised the court that during the course of the trial the 


defense might call Mr. John Altieri, a law student investi- 


«gator, to testify as to a conversation he had with the 


complaining witness Mr. Arthur (Tr. 13-15). At trial 


upon conclusion of the government's direct examination 
of Mr. Arthur, trial counsel approached the bench and 
advised the court of his intent to cross-examine Mr. 
Arthur regarding certain unsolicited statements that he 
had made to Mr. Altieri relating to Mr. Arthur's prejudice 
against negros and the fact that he strongly wanted to 
obtain a conviction in this case (Tr. 186-194). 

The trial court then excused the jury and permitted 


. 


Mir. Arthur to be questioned regarding the substance of his 


- 12 - 


interview (Tr. 189-201). At the conclusion of his 


| 
testimony, the trial court ruled that certain “trigger 


words" (i.e. nigger) could not be used in eross-examina- 


tion due to the fact that regularly permitting such 
| 


would result in a series of mistrials (Tr. 201-202). In 
| 
an effort to avoid use of the "trigger words", trial 


| 
counsel phrased two questions (Tr. 202) which avoided 
the use of any “trigger words." The trial court, 
however, in exercising its discretion under Austin v. 


United States, 135 U.S. App. D.C. 240, 418 F.24 456 
2 
(1969) implicitly precluded trial counsel's line of 


cross-examination and suggested that the "“eager-beaver" 
investigator (Mr. Altieri) intentionally developed this 
line of questioning (Tr. 188, 203-205). In light of 


the trial court's ruling, trial counsel did not attempt 
| 
| 


2 | 

At the close of the government's case, the trial court 
withdrew its previous reliance on Austin and cited 
Tinker v. United States, 135 U.S. App. D.C. 125, 417 F.2d 
542 (1969) for its decision to exclude the bias testimony 
(Tr. 278). 


i 


his proposed impeachment nor did he offer the testimony 


of Mr. Altieri. 
MOTION FOR JUDGMENT OF ACQUITTAL 


At the conclusion of the government's case, trial 


Enea moved for a judgment of acquittal based on the 


highly speculative nature of the government's proof 
all of which in effect flowed from the hearsay surrounding 
the recovery of appellant's driver's license by an 


unknewn citizen at an unknown time and place (Tr. 278). 


t 
THE DEFENSE 


Essentially, the defense was one of alibi. Appellant 
testified that he did not commit the crime and explained 
that on the day of the robbery he remained in his apart- 
ment watching television and waiting for a telephone 
call regarding a prospective job (Tr. 354-356). Appellant 
«further testified that about a week before the robbery 


he had been in the area of the robbery and that he last 


remembered having possession of his wallet about a week 


prior to the date of the robbery (Tr. 376-377)|. Appel- 
| 


lant's testimony was corroborated in various Berets by 
a neighbor, Miss Joyce Ann Brawner (Tr. 328) and 
_ appellant's girl friend, Miss Patsy Morgan (rr. 340). 
There was no corroboration of appellant's exact where- 


abouts at 5:00 P.M., the time of the offense. 


CHARACTER WITNESSES 


Prior to the presentation of the government's 


case, trial counsel advised the court of his intent to 


offer character testimony in behalf of appellant 
(tr. 69, 281). | 


On the third day of proceedings in eset 


of calling his character witnesses for the purpose of 

, testifying to appellant's reputation for truth and 

. veracity, trial counsel proffered the substance of the 
anticipated testimony to the court (Tr. 21-285). After 


* a brief colloquy regarding the scope of proper character 


ea CN 


testimony, the trial court requested that the two prospec- 
tive witnesses take the stand out of the presence of 
the jury (Tr. 285-290}. 
Pursuant to this request, Mr. Ernest Griffin testi- 

fied that he worked with appellant for about one year 
*in 1966 or 1967 and again in the summer of 1969 at the 
Pabricator Steel Corporation, 3404 Kenilworth Avenue, 
Bladensburg, Maryland and that during these periods he 
woulé see appellant practically every day (Tr. 291-292). 
Mr. Griffin stated that during this period, appellant's 
name came up in conversations with co-workers and that 
he had never heard anyone question appellant's veracity 


or say “anything against him" (Tr. 293-294). Upon 


completion of Mr. Griffin's testimony the trial judge 
3 


ruled that the Michelson case precluded the use of such 
testimony as evidence of good character (Tr. 298-299). 


Mr. Leon J. Taylor testified that he had been 


3 
Michelson v. United States, 335 U.S. 469 (1948) 
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employed as a clerk-carrier by the United States Tax 


Court for fourteen years and that up to the summer of 
1969 he had known appellant five or six years through 
appellant's frequent visits to appellant's sister, a 
neighbor of Mr. Taylor's (Tr. 300). Mr. taylor stated 
that during this five or six year period he haa discussed 
appellant with others in the nieghborhood who stated that 
appellant “carried himself like a gentleman" ana that 

he had "never heard anyone say anything against him" 

(fr. 301-309). Upon completion of Mr. raylor's testimony, 


the trial judge precluded its use at trial (Tr. 313-314). 


ARGUMENT I 

THE CIRCUMSTANCES SURROUNDING THE PHOTOGRAPHIC SHOWUP 
IRREPARABLY TAINTED ANY FUTURE IDENTIFICATION BY MR. ARTHUR. 

The fact that identification proceedings may be con- 
ducive to irreparable misidentifications and thereby 
violative of due process of law is well established. 
Stovall v. Denno, 388 U.S. 293 (1967); Simmons v. United 
States, 390 U.S. 277 (1968). 

Due process in the context of this case should be 


analyzed at three levels: 


(1) What was the trustworthiness or reliability 


of the photograph shown to Mr. Arthur? 

(2) What were the circumstances surrounding 
the identification and what was Mr. Arthur's state 
of mind at the time he viewed the picture? 

(3) Did the above circumstances combine to 
irreparably taint any future identification by 


Mr. Arthur? 


(1) What was the trustworthiness or reliability 


of the photograph shown to Mr. Arthur? 
(a) Who recovered the photograph? There 
is substantial contradition between the 


testimony of Captain Logan (Tr. 37, 251) 


and Officer Johnson (Tr. 316-320) as to who 
recovered the photograph. Additional doubts 
are raised by the apparent existence and 
disappearance of a black leather wallet 

(Tr. 320) which Officer Johnson unequivocally 
stated was turned over to Detective Richardson 
(fr. 318). It is submitted that officer 
Johnson would not have fabricated these 

facts nor could his memory have easily 

been blurred by other investigations as it 
was his first and only robbery case (re. 321). 
The issue is further clouded by Detective 
Richardson's sworn affidavit in support of 
appellant's arrest warrant which cooroborates 


Officer Johnson's version of the facts (Tr. 59-60). 


=392— 


(b) Why did the police fail to act to 


obtain the name and address of the citizen 
who allegedly turned over the wallet? 
According to Captain Logan, an elderly 
man approached him on Fourteenth Street 
and handed him a package or a handful of 
papers including the driver's license 


(Tr. 37, 251). Captain Logan, a commanding 


officer with nineteen years of police 


experience did not even bother to obtain 
a more detailed statement than the ambiguous 


remark, “The man that was running dropped them." 


Although an experienced officer, Captain Logan did not 
bother to take any notes at the scene as to his 
actions etc (Tr. 42). 


2 

' Or, depending on which version may be preferred, "[T]hese 
papers were dropped ... by one of the men who ran down 
the alley" (Tr. 251) or "{T]hese were dropped by one 
of the subjects running" (Tr. 254). 


Didn't you think it was important when you 


the papers to get his name? 


Yes, Sir. 
You didn’t -- this elderly negro male run ease 
Not run, you know -- I was just appreciative he 
gave me the papers. I didn't want to put him in 
any jeopardy with the people, if he felt that way. 


(fr. 254) 


Appellant submits that Captaig Logan's conduct, 


assuming arguendo that his version of the events is 

ery is inexcusable and in effect directly resulted in 
“apeltant conviction through pyramiding hearsay by a 
phantom witness whose identity was well within 


of an experienced police officer. 


Appellant further submits that if Officer 
version of the facts relating to the origin of the papers 
| 
| 
is correct, then additional doubts are raised as to 


the propriety of police conduct herein. 


(2) What were the circumstances surrounding 


the identification and what was Mr. Arthur's state 
of mind at the time he viewed the picture? 

(a) Mr. Arthur was sufficiently agitated 
to fire five shots in a high density 
commercial and residential neighborhood 
at 5:00 P.M. on a late summer's evening. 

(b) Mr. Arthur had had substantial 


problems in the neighborhood (Tr. 193) 


and subsequently stated "I am getting out 


of there soon. Those niggers are too 
much for me. You can't trust any of them. 
Oh maybe about ten percent of them are 
alright (Tr. 193)." 

(c) The first officer on the scene was 
an old acquaintance, Captain Logan (Tr. 22, 
255-256). 

(a) Mr. Arthur overheard Captain Logan 


tell Officer Hyater that the cards had 


been dropped by one of the fleeing subjects 
thus creating a highly suggestive atmosphere 
for the identification procedure which was 
to follow (Tr. 24-27, 37-39, 48-49, 214-217). 


| 
(e) There was strong evidence that Mr. 


Arthur was biased against blacks and that 
he vengefully sought a conviction in this 
case (See Argument III infra). : 
(3) Did the above circumstances comb ine to 
irreparably taint future identification by Mr. 


Arthur? 
Appellant submits that the above 
circumstances combined to create an atmosphere 
so charged with speculation and suggestivity 
that in fact Mr. arthur could not have had 
AK Foca AAS ae SE ot 


identification. 


“[E] ach case must be considered 
on its own facts, and ... convictions 
based on eye-witness identification 
at trial following a pre-trial identi- 


a = 


fication by photograph will 

be set aside on that ground 
only if the photographic 
identification procedure was 
so impermissibly suggestive 

as to give rise to a very 
substantial likelihood of 
irreparable misidentification." 
Simmons v. United States, 390 
U.S. 377, 384 (1969) 

Use of the word "irreparable" in the relevant case 
law is significant for by definition that which is "irre- 
parable" cannot be repaired. So is the case herein. 

Where the facts have warranted, courts have suppressed 
in court identifications when based on impermissibly 
suggestive identifications Cooper v. Picard, _ F.Supp. 
(rendered August 31, 1970 by Chief Judge Wyzanski of the 
United States District Court for the ‘District of Massachusetts) . 

While the courts have established a right to counsel 
at a “critieal stage'of the proceedings, such as lineups 
United States v. Wade, 388 U.S. 218 (1967), the case law 


which has emerged his permitted ’identification proceedings 


t without the presence of counsel in certain situations. 


Certain identifications proximate to the scene and: the 
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time of the offense as well as to the apprehension are 

| 

| 
permissible even though they may take the form of showups 


without counsel because: 


(1) Freshness increases the reliability of the 


identification and, 
(2) The identification proceeding may be excul- 
patory and result in the release of the suspect. 
See generally Wise v. United States, 127 U.S. app. D.C. 279, 
383 F.2d 206 (1967); Bates v. United States, 132 U.S. App. 
D.C. 36, 405 F.2d 1104 (1968); Russell v. United States, 
333 U.S. App. D.C. 77, 408 F.2d 1280 (1969). ! 

! In the context of appellant's case, there was no such 
; Justification for the initial photographic identification 
since it could not result in the release of any suspect. 

The exclusionary rules of evidence exist to deter 


unlawful official acts. If the identification rules are 
to be at all meaningful, the exclusionary principle should 
be applied in the instant case where a denial of counsel 
occurred in a highly suggestive and unnecessary identifi- 


Se 


cation proceeding. Courts must not continue to uniformly 
indulge in the fiction that the concept of independant 
source can be fairly or accurately severed out of what 


may be otherwise a constitutionally defective procedure 


by the mere incantation of the witness that his 


identification is based merely on his opportunity to 


observe at the time of the offense. 


ARGUMENT II 
THE TRIAL COURT ERRED IN PERMITTING AN IN-COURT IDENTIFI- 
CATION BY THE WITNESS THEODORE SMITH. 
Upon being called to testify, Mr. Smith stated that 
due to his fear for the safety of his "old lady" and 
kids, he intentionally failed to identify appellant's 


3 | 
picture at the scene and subsequently intentionally 


’ identified a man whom he knew to be innocent at the lineup 


(Tx. 165-166). He further stated that the only basis 
of his previously undisclosed lineup identification was 
the fact that at the lineup the appellant me on cream 
colored pute (Tr. 166). | 

Mr. Smith went on to state that he had = told 


anyone of his alleged ability to identify appellant until 


the day of trial when he was questioned by Captain Logan 


On three occasions, twice at the time FRO eae 
shown to Mr. Arthur and once later the same evening 

when Detective Richardson returned to the ae (Tr. 238- 
240, 61). 
4 

The original description indicated that the subject in 
question was wearing brown pants (Tr. 47). | 
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t who showed him a phtograph of the September 18 lineup 
3 


jand told him that he (Smith) had picked “the wrong man" 


3 (Tr. 171, 245). 


It is submitted that Captain Logan's remarks which 
were apparently made in the somewhat compelling atmosphere 


‘of the witness room were coercive and the prime factor 
5 
in pressuring Mr. Smith to identify the man then on trial. 


This conclusion is further supported by the fact that on 
February 16 (the first day of trial) the government 
proffered Mr, Smith to the defense and stated that Mr. 


‘Arthur would be its only identification witness 


1 


5 


While the record does not reflect all the events leading 
? up to Mr. Smith's identification, the following may be 
. assumed (1) That he knew the purpose of the proceeding 
to which he had been subpoenaed (2) That he had occasion 
to converse with Captain Logan regarding the case (3) That 
such a conversation probably took place in the witness 
room and in the presence of other police officers (Hyater, 
, Richardson) and Mr. Smith's former employer, Mr. Arthur 
(4) That either or both of the Deputy United States Marshals 
, Who participated in the three man lineup with appellant 
* could have been previously known to Mr. Smith through 
‘heir frequent trips to the witness room (5) That Mr. 
Smith may have seen appellant (who was on bond) in the 
hallway during a recess. 
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(Tr. 66-67) only to find on the following stternen that 


Mr. Smith had suddenly acquired a heretofor unknown 
| 


ability to make an identification (Tr. 153). 

After the court-ordered three man Lineup (Tr. 157), 
Mr. Smith was permitted to testify in the presence of 
the jury and on direct examination was asked questions 


regarding the composition of the lineup (Tr. eos 
| 


Did they appear to be the same age group as the 
defendant? 


No. 
What did they appear to you? 


They seemed older than they were. 

| 

Was there a great deal of difference between them? 
: | 

A. Yes sir. 

(Tr. 234) 


It is critical to note that the two marshals who participated 
in the lineup were 35 and 38 years-old (Tr. 159) while 


6 
appellant was only 27 (Tr. 367). It is submitted that 


6 
Note also the fact that one of the two marshals weighed 
215 lbs (Tr. 159) as compared to appellant’s s/weight of 
145 lbs (Tr. 367). 
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allowing the government to introduce testimony regarding 

f a lineup which even in the words of the witness appeared 

: suggestive was in and of itself sufficient error to 
warrant reversal. 

: In summary, Mr. Smith's identification testimony was 
improperly allowed before the jury for the following 
reasons 

(1) That on three previous occasions he had 
tailed to identify abpellant's picttxe ahd that 
on a fourth occasion he had identified someone 
other than the appellant (Tr. 155, 166, 170). 

(2) That his explanation as to his fear fer 
the safety of his family is not supported by his 


actions. Mr. Smith either lied at the lineup or 


lied in Court. Moreover, if Smith had no compunction 


about implicating an innocent man at the lineup, 
what weight should be given to his veracity and 
motives at the time of trial (Tr. 243)? Furthermore, 
it is submitted that Mr. Smith's statement at trial 


that his lineup identification was in fact made on 
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the basis of the color of appellant's pants Casts 
further doubt on the veracity of Mr. saieh's 
testimony (Tr. 166). | 
(3) That Mr. Smith's ability to make an 
identification arose out of the highly suggestive 
Statement by Captain Logan that he (smith) had 
identified “the wrong man" at the lineup. 
(4) That this statement was made to him the 
morning of his testimony (Tr. 245) and coe up 
until that time the government was proceeding forward 
in what had been a one eye witness robbery. 


(5S) That the three man lineup which was to 
provide the basis for his courtroom identification 
was, even in the eyes of the witness himself, suggestive. 
(6) That all of the above factors combined 
| 


to establish circumstances conducive to an irreparable 


mistaken identification which should not have been 


permitted before the jury (Tr. 155). 


j ARGUMENT III 
? 


THE TRIAL COURT ERRED IN PRECLUDING APPELLANT'S CROSS 
an Dice a OF! THE COMPLAINING WITNESS AS TO BIAS AND 
PREJUDICE. 

§ At the conclusion of the government's direct examina- 
tion of Mr. Arthur, trial counsel approached the bench 
and advised the court that he intended to cross-examine 
wel Arthur regarding certain unsolicited statements that 
be had made to Mr. Altieri which indicated; 

: (1) | That Mr. Arthur, a white store owner in 

: an essentially black neighborhood was prejudiced 

against negros and 
(2) | That Mr. Arthur was intent on obtaining 
j a conviction in this case (Tr. 186-194). 
Specifically, trial counsel wished to inquire regarding 
tw> specific statements made by Mr. Arthur to Mr. Altieri. 
(1) As to bias and racial prejudice 7 
"I am getting out there soon. Those 
niggers are teo much for me. You can't 


trust any ef them. Oh maybe about ten 
percent of them are alright." (Tr. 193) 


(2) As to his strong desire to obtain » 


a conviction. 


"[(T]his one I want to get. This 
fucker I only wish I had the gun. 
He was so brazen, he walked right 
up to the street like nothing happened." 
(Tr. 194) 7 


Upon direction of the trial court, and out of the 


presence of the jury, trial counsel explored the prospective 


areas of cross-examination and received a substantial 


number of equivocal answers as to what was said and why 


| 
(Tr. 189-201). At the conclusion of this line of ques- 
| 


tioning its purpose had become clear thus in effect 
| 
negating the surprise element which would have been 
- 
present if the examination had been allowed before the 
| 


jury in the first instance. 


| 
| 
“4 
"Mr. Arthur's vindictive and vengeful attitude is further 
substantiated by the fact that he fired five shots at 
the fleeing robbers in what is a high density commercial 
and residential neighborhood and the fact that he and he 
alone testified that Theodore Smith had identified appel- 
lant's picture at the market when in fact this was not 
ttrue (Tr. 28). | 
| 


After first citing Austin v. United States, 135 U.S. 
App. D.C. 240, 418 F.2d 456 (1969) (Tr. 202-204), the 
trial judge later chose to rely on Tinker v. United States, 
135 U.S. App. D.C. 125, 417 F.2d 542 (1969) for his 
decision to limit the cross-examination (Tr. 278). 
Appellant submits that neither case supports the 
| action of the trial judge herein. Both cases deal with 
the question of the proper extent of extrinsic proof 
and not with the fundamental question of whether cross- 
examination involving the use of strong words indicating 
racial prejudice is properly precluded. 
In addition, see Villaroman v. United States, 87 U.S. 
App. D.C. 240, 241, 184 F.2d 261, 262 (1950) and United 
j States v. Ronnie K. Pugh, __ U.S. App: D.C. ____, __ F.2d __ 
(No. 23,216 decided June 30, 1970). 


j Furthermore, the trial judge's suggestion that Mr. 


»Altieri may have intentionally injected the issue of bias 
(Tr. 188) and that as an "eager beaver" investigator he 
seemed to be going out of his way to obtain a statement 


'raised unwarranted inferences regarding Mr. Altieri's 
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8 
credibility and ethics. In reaching a decision on the 


| 
permissible scope of cross-examination the trial court 
chose not to hear from Mr. Altieri as to the circumstances 


of his interview (Tr. 205). 


8 
At the time of the events herein, Mr. Altieri 
year student at the Georgetown University Law 
a member of the Law Journal staff. 


ARGUMENT IV 
{THE TRIAL COURT ERRED IN NOT ADMITTING APPELLANT'S CHARACTER 
TESTIMONY . 
A defendant in a criminal case has a recognized right 


to present character witnesses as a part of his defense 


i such evidence, in and of itself, may be sufficient 


to create a reasonable doubt. Michelson v. United States, 
{535 U.S. 469, 476 (1948); Criminal Jury Instructions for 
the District of Columbia, Instruction No. 25 (1966). 
Appellant contends that in the context of the facts 
of this case and the urban community which is its setting, 
appellant should have been allowed to present the testimony 
hoe Mr. Griffin and Mr. Taylor as to their opinions of 
" appellant's character and that they should have been per- 
mitted to testify as to the fact that neither had ever 
heard anything bad about appellant's reputation for truth 


sand veracity. 


ta. The Present Rule 


In the District of Columbia, a witness may not testify 
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| 
from his personal knowledge and his observations as to 
the character of a defendant. He may only testify as 


to the esteem or the lack of it in which the party is 


held by the general community. Shimon v. United States, 


122 U.S. App. D.C. 152, 352 F.2d 449 (1965). The 
witnesses testimony is confined to that of Genera? reputa- 
tion. Adams v. District of Columbia, 134 A.2d 645 (1957). 
In other words, the witness can not testify =o to first 
hand personal knowledge but only as to Sears 
In the instant case, the trial court based its 
decision to admit only general hearsay reputation evidence 
oa Justice Jackson's decision in Michelson v. United States, 


335 U.S. 469 (1948) where at page 477 it was said: 


“When the defendant elects to initiate 
a character inguiry, another anomalous 
rule comes into play. Not only is he 
permitted to call witnesses to testify 
from hearsay, but indeed such a witness 
is not allowed to base his testimeny 
on anything but hearsay. What commonly 
is called "character evidence" is only 
such when character is employed as 4 
pyramid for reputation. The witness 
may not testify about defendant's specific 


acts or courses of conduct or his posses- 
sion of a particular disposition..., nor 
can he testify that his own acqueintance, 
observation, and knowledge of defendant 
leads to his own independent opinion that 
defendant possesses ‘a good general or 
specific character inconsistent with 
commission of the acts charged. The wit- 
nesses is allowed to summarize what he 
had heard in the community, although much 
of it may have been said by persons less 
qualified to judge than himself." 


The decision also holds, at page 478, that a witness 
- Can "testify" when all he can say of the reputation is 
that he has "heard nothing against the.defendant." This 
is permitted upon the assumption that, if no ill is 


reported of one, his reputation must be good. 


B. Criticism of the Rule 


Evidence authorities have uniformly criticized the 
rule which precludes the witnesses testimony of his own 


epinion as to the defendant's character. McCormick in the 


Handbook of Evidence, Section 158, characterizes this 


as "a rule of relatively recent origin and doubtful 


expedience. Jones in his book Evidence, Section 178 states 


“the reasons for excluding opinion testimony jin such cases 
are of doubtful validity." 


Dean Wigmore, in Section 1986(b) of his treatise, 


(3rd edition, 1940) states: 


“So far as practical policy and utility 
is concerned, there ought to be no hesita- 
tion between reputation and personal 
knowledge and belief. A perusal of the 
records of State Trials will show how 
natural, straight forward and useful:.. 

was this method of asking after belief 
founded on personal experience for intimacy... 
Take the place of a juryman, and speculate 
whether he is helped more by the witnesses 
whose personal intimacy gives to, their 

belief a first and highest value, or by those 
who merely repeat a form of words in which 
the term ‘reputation’ occurs...The Anglo- 
American rules of evidence have occasionally 
taken some curious twistings in the course 

of their development; but they have; not done 
anything so curious in the way of shutting 
out evidential light as when they decided to 
exclude the person who knows as as 
humanly known about the character of another 
and have still admitted the second hané, 
irresponsible products of multiplied guesses 
and gossip which we term ‘reputation'. 


Wigmore states, in Section 1981, that the rule excluding 


opinion testimony arose from a misconstruction of the 


words of a trial judge in an 1809 English case which ruling 
| 
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‘was directed against evidence of specific instances of 
conduct rather than against opinion testimony per se as 


proof of character. 


we The Current Trend of the Law 


Some states have long held that a witness testifying 
as to character may base his testimony on his personal 
knowledge of the defendant. See State v. Richards, 126 


Iowa 497, 102 N.W. 439 (1905); State v. Dickerson, 77 Ohio 


St 34, 82 N.E. 969 (1907) where the Court at page 971 stated: 


"There is no doubt counsel and even courts 
have sometime forgetfully treated character 
and reputation as synonymous, a clear know- 
ledge or recollection of the difference 
between the two often leads to mistake in 
applying correct rules to regulate the 
admission of evidence of one or the other. 
Character of a person is that which he 
really is, rather than what he is reputed 
to be; and we think the accused is not 
confined to his reputation for certain 
trait of character involved in the charge, 
but may, by those most intimate with him 
during the course of years, spread before 
the jury his real self, touching the quality 
ef conduct involved in the issue." 


There is a current trend to abolish the constrictive 


procedure applied by the courts, which was termed by Justice 
Jackson as "anomalous" and a "paradox". 


California's new evidence code provides: 


"Section 1102. In a criminal action, 
evidence of the defendant's character 
or a trait of his character in the form 
of an opinion or evidence of his reputa- 
tion is not [inadmissible] if such | 
evidence is: 


| 

(a) Offered by the defendant to prove 
his conduct in conformity for such 
character or trait of character. | 


The advisor's comments to this section note: 


The general rule under existing law | 
excludes the most reliable form of | 
character evidence and admits the least 
reliable. The opinions of those whose 
personal intimacy with a person gives them 
first hand knowledge of that persons) 
character are far more reliable indications 
of that character than his reputation, 
which is little more than accumulated 
hearsay." 
| 
The preliminary draft of the proposed rules of 

evidence of the United States District Courts and Magistrates 
promulgated by the Judicial Conference of the United States, 

| 


March, 1969, states: 


RULE 4-05. METHODS OF PROVING CHARACTER 
a. Reputation or opinion. In all cases 
in which evidence of character or a 
trait of character of a person is 
admissible, proof may be made by testi- 
mony as to reputation or in the form 
of an opinion. 
See A.L.I. Model Code of Evidence, Rule 306 (2) (a) 
(1942). 


D. The Countervailing Argument 

There are three ways in which a witness could testify 
as to a defendant's character: 

(a) General hearsay in the form of reputation; 

(6) First hand knowledge in the form of personal 

opinion; and 

(c) Specific instances of conduct. 
The last is probably the most probative and reliable testi- 
mony but is conducive to disruption of the trial "in 
pursuit of collateral issues." Therefore, evidence of 


«this type is impractical and cannot be permitted. In 


Michelson, the court noted the collateral issue point as 


a reason for restricting the testimony to reputation: 
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"While the courts have recognized logical 
grounds for criticism of this type of 
opinion based on hearsay testimony, it is 
said to be justified by ‘overwhelming consid- 
erations of practical convenience’ in 
avoiding innumerable collateral issues which, 
if it were attempted to prove character by 
direct testimony, [of specific instances] 
would complicate and confuse the trial, dis- 
tract the minds of jurymen and befog the 
issue in the litigation." At 477-478. 


This opinion only relates to the distinction between 
specific instances of conduct and general pent tanny: It 
does not relate to the distinction between first hand 
general opinion evidence of a persons character and hear- 


say reputation evidence. 


The appellagt does not ask this court to allow evidence 


of specific instances of good conduct which would tend 
to distract the jurors, and allow a disgression on to 
collateral issues. Thus, the anticipated een cerraseers 
argument does not constitute a real and substantial 
objection. 
Another possible objection to first hand opinion 


| 
testimony is that it would be more difficult to cross- 


4 
% 


examine the witness who is testifying as to his opinion 


of’ a defendant. This would not be so. Just as a witness 


who testifies ‘as to general reputation can be ctoss- 


examined as to the basis for his testimony (i.e. whether 
he heard others talk about the defendant) so can his 
’ 
opinion be scrutinized for the basis of the opinion, such 
as how well he knows the defendant, whether he might be 
biased, whether he knows of adverse information which 
could effect his opinion, etc. 
E. Appellant Was Prejudiced by the Court's Ruling Excluding 
His Proffered Testimony. 

By denying appellant the use of his two character 
witnesses in a case where his credibility and his reputation 
for truth and veracity were of the utmost importance, the 
trial judge effectively deprived appellant of his right 
to establish in the minds of the jurors a reasonable doubt 
as to his guilt. 

Due to increased mobility and a general breakdown in 


community life in large urban centers, it seems clear that 


few people in the contemporary community have theix 
character and reputation publicly discussed within the 
strict terms envisioned by Michelson. Discussions of 
character, probably more commonplace in rural settings 
l. more stable urban communities of previous years, 


are not likely to arise today unless raised in connection 


with a job application, club membership etc. 

The fact that one witness, Mr. Griffin, had worked 
with appellant over a period in excess of one year 
during which he saw appellant nearly every day and -heard 
him discussed among his co-workers to the ertene that 
he had never heard anyone question appellant's veracity 


or say “anything against him" (Tr. 293-294) is highly 


probative in the context of the community in which appel- 


lant lived and worked and should have been permitted 


before the jury. Similarly, Mr. Taylor's testimony that 


he had seen appellant regularly in the neighborhood 


over a five or six year period, that he had discussed 


appellant's reputation with several other nei ; s 


i 


(Mr. Eugene Griffin, Mr. Benjamin Davis and Mr. Thomas 


Hill (Tr. 304-305), that he had "never heard anyone say 


anything against him" (Tr. 301-309) and that in his own 
opinion, appellant "carried himself like a gentleman" 
‘fr, 301-309) is highly probative testimony and should 
have been admitted. 

: Appellant submits that this Court, in the exercise 
of its supervisory power, should reverse the conviction 
herein and order a new trial permitting appellant the 


use of his character testimony. 


CONCLUSION 


WHEREFORE, counsel respectfully submit that 


the conviction appealed from herein be reversed. 


Respectfully submitted, 
M. M3 chae\ Cramer 


M. MICHAEL CRAMER 
1225 Connecticut Avenue, N.W. 
Washington, D.C. 


ote 7 
Public Defehde 
310 Sixth Street, N.W. 
Washington, D.C. 20001 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


I. Was there an independent source for the identifi- 
cation of appellant by the witness Arthur? 

II. Was there an independent source for the identifi- 
cation of appellant by the witness Smith? 

Ill. Did the trial court preclude appellant’s trial 
counsel from cross-examining the witness Arthur as to 
bias and prejudice? 

IV. Did the trial court err in refusing to admit the 
proffered character testimony of two witnesses, where 
neither witness had ever discussed appellant’s reputation 
for truth and veracity with anyone? 


a 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,273 


UNITED STATES oF AMERICA, APPELLEE 
Vv, 


WiLLiAM A. HINKLE, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a four-count indictment with 
armed robbery, 22 D.C. Code $$ 2901 and 3202, robbery, 
22 D.C. Code § 2901, and two counts of assault with a 
dangerous weapon, 22 D.C. Code § 502. After a four- 
day jury trial before the Honorable Oliver Gasch, he was 
found guilty of armed robbery and both counts of assault 
with a dangerous weapon. On April 30, 1970, appellant 
was sentenced to serve a term of three to fifteen years 
for armed robbery and a term of three to ten years for 
each count of assault with a dangerous weapon. All 
terms were ordered to run concurrently. This appeal 
followed. 

(1) 
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The Offense 


On September 2, 1969, College Hill Poultry, Inc., lo- 
cated at 3108 14th Street, N.W., was robbed by two men. 
Andrew C. Arthur, manager of the store, identified ap- 
pellant at trial as the man who stepped behind the 
counter holding a pistol and forced Mr. Arthur to place 
in a paper bag $160 belonging to the store and $10 from 
his own wallet. A second man, whose actions were never 
fully described, stood by the front door (Tr. 73-75, 81). 
The two men fled north on 14th Street. Mr. Arthur 
followed them into an alley a few doors away, firing 
five shots at them from a pistol which he kept in the 
store (Tr. 75). These events occurred a few minutes 
before 5:00 p.m. (Tr. 46.) 


The Pre-Trial Hearing on Identification by the 
Witness Arthur 


Metropolitan Police Captain Francis Logan was the 
first. officer to reach the scene of the crime, and after 
talking to the store manager he searched the alley for 
evidence indicating that the felons might have been hit 
by Mr. Arthur’s gunfire. Having found nothing, he 
headed back down the alley toward the store but was 
stopped by 2 man who handed him a stack of papers and 
cards, indicating that they were dropped by one of the 
fleeing men. The stranger refused to identify himself. 
The captain went back to the poultry market, noting 
that the papers were dry although it had recently been 
raining (Tr. 36-40). He walked into the store just as 
Officer Leonard Hyater was taking down Mr. Arthur’s 
report of the offense. The captain showed Mr. Arthur 
an automobile operator’s permit which was among the 
papers given to him by the man in the alley, and Mr. 
‘Arthur identified the man in the photograph on the 
permit as his assailant. At the hearing Mr. Arthur tes- 
tified that someone said the papers had been dropped by 
one of the fleeing men in the alley, but he could not 
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recall whether he heard this before or after he identified 
the photograph? (Tr. 23-27). 

About two weeks later Mr. Arthur identified appellant 
at a court-ordered lineup (Tr. 29). The basis of his 
identification, he testified, was his view of appellant at 
the time of the robbery, and his recollection, he said, 
was unaffected by the fact that he was shown the driver’s 
license (Tr. 30). During the robbery he had watched 
appellant for most of the three or four minutes he was 
in the store, during which appellant was not more than 
eight feet away from him. Bright light came from the 
showeases and from a line of fluorescent lights which ran 
the length of the store (Tr. 19-20). The trial judge 
ruled that the photographie identification was violative 
of due process, but that there was an independent source 
for the lineup identification and that Mr. Arthur would 
be permitted to identify the defendant before the jury 
(Tr. 67, 69). At trial the defense elected to bring out 
the circumstances of the photographic identification (Tr. 
2138-215). 


The Trial 


The Government’s Case 


Theodore R. Smith was an employee of the poultry 
market who also witnessed the robbery. Prior to trial 
the prosecutor had been unable to locate him. The wit- 
ness had failed to identify the driver’s license photograph 
and had selected the wrong man from the lineup, but 
he came forward during the trial and told the prosecutor 
that he was able and willing to identify the robber (Tr. 
153). The prosecutor told the court of Mr. Smith’s re- 
appearance and of his statement, and the court held a 
hearing to determine the admissibility of Smith’s iden- 
tification testimony. 


+An hour or so later, Detective Louis B. Richardson returned 
to the store and displayed the photo to Mr. Arthur once again, prior 
to preparing an affidavit in support of an arrest warrant for 
appellant (Tr. 60-61). 
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Mr. Smith testified at the hearing that he had recog- 
nized the driver’s license photograph which the police 
had shown him soon after the offense but had not told 
the police that he recognized it,? and that he had recog- 
nized appellant at the lineup but had deliberately point- 
ed out the wrong man “because I was scared for my 
kids and my old lady” (Tr. 165-166, 168). An in-court 
lineup was arranged, and the witness was able to select 
appellant from a group of three men seated in the second 
row of the courtroom (Tr. 167). Photographs of this 
lineup were made, and the Government was granted 
leave to make the photographs a part of the record after 
they were developed (Tr. 179).* The basis of Mr. Smith’s 
identification, he testified, was his observation of appel- 
lant in the brightly lighted store at the time of the rob- 
bery. He was standing about five feet from appellant, 
who threatened to shoot him (Tr. 164, 177). His iden- 
tification was unaffected, he said, by the showing of 
pictures (Tr. 166, 177). The trial judge ruled that Mr. 
Smith would be allowed to make an in-court identifica- 
tion (Tr. 180). At trial he did so (Tr. 226), and he 
also recounted to the jury, without objection,* his recog- 
nition of appellant in the photo (Tr. 230), in the police 
lineup (Tr. 232), and in the courtroom lineup (Tr. 235). 
He described his fears for the safety of his family which 
had prevented him from assisting the police earlier (Tr. 
243-244). He mentioned that he had not heard Mr. 
Arthur tell the police that he recognized the picture (Tr. 
238-239). 

Mr. Arthur also testified at trial. Before undertaking 
cross-examination of him, defense counsel requested the 


?He apparently did tell Mr. Arthur that he recognized the 
photograph (Tr. 28, 229). 


3 The photographs are designated as Government’s Exhibit No. 1. 


“By this time the defense had already brought out, on cross- 
examination of Mr. Arthur, the details of the photographic and 
lineup identifications and also the fact that Smith was present at 
both. 
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court to make a preliminary ruling on the propriety of 
certain impeaching questions which it proposed to ask 
(Tr. 185-186). The questions were put to the witness 
out of the presence of the jury (Tr. 182-201), and there- 
after the court ruled that the questions might be asked 
in substance, but that certain words would be forbidden 
because of their likely inflammatory effect upon the jury 
(Tr. 201-204). Defense counsel then proceeded to cross- 
examine the witness before the jury but neglected to ask 
any questions as to bias or prejudice of the witness. 


The Defense 


Appellant offered to prove his reputation in the com- 
munity for truth and veracity through two witnesses, 
both of whom were interrogated out of the presence of 
the jury. Mr. Ernest Griffin admitted that he had never 
discussed with other people appellant’s reputation for 
truth and veracity (Tr. 293), and consequently the court 
excluded his testimony (Tr. 299). Mr. Leon Taylor tes- 
“fied that he had never heard anything either for or 
against appellant’s being a truthful and honest person 
(Tr. 309). His testimony was also excluded (Tr. 314). 

The character testimony having been excluded, the de- 
fense began by calling Reserve Police Officer Van John- 
sbn to supplement the earlier testimony of the eyewit- 
nesses and police officers regarding the circumstances 
surrounding the discovery of the driver’s license. Officer 
Johnson recalled that some person whom he did not re- 

ember passed him the papers (Tr. 317). He could not 
exclude the possibility that Captain Logan might have 
been the person who handed the papers to him (Tr. 324). 
Mrs. Joyce Brawner, appellant’s neighbor, recalled see- 
ig him at his apartment at about 2:15 p.m., hours be- 
fore the robbery, but did not see him after that (Tr. 
$29, 333). Miss Patsy Morgan, appellant’s girl friend, 
testified that when she returned to the apartment she 
shared with appellant at 5007 Benning Road, S.E., 
Apartment 104, appellant was at home watching tele- 
vision (Tr. 340, 343-844). Appellant related that he 
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had been at home all day on the date of the offense, and 
that he had lost the personal papers found by the 
stranger in the alley at some unknown time and place 
during the days or weeks preceeding the crime (Tr. 355, 
357). 


ARGUMENT 


I. There was an independent source for the lineup and 
in-court identifications by the witness Arthur. 


(Tr. 19-30, 38, 207, 218, 215, 260, 315, 317, 367) 


Appellant argues that the exhibition of the driver’s 
license photograph to the store manager minutes after 
the robbery was violative of due process. Although it is 
by no means clear that every photographic display in 
such a situation must be excluded,® we shall assume the 
correctness of the finding by the trial judge that there 
was such a violation in this case, and proceed to a re- 
view of his finding that there was independent source 
for the subsequent lineup identification by the witness 
Arthur. 

Mr. Arthur testified that his identification of appel- 
lant at the court-ordered lineup was unaffected by his 
viewing of the driver’s license photograph (Tr. 30). He 
watched the robber for a period of from three to four 
minutes during the holdup under excellent lighting con- 
ditions, and he testified that appellant was never more 


5 Although the trial judge ruled the photographic identification 
violative of due process, it has been held that a suggestive show- 
ing, soon after the offense, of a group of photos in which a suspect 
appears repeatedly, Simmons v. United States, 390 U.S. 377 (1968) ; 
United States v. Robinson, —— U.S. App. D.C. ——, 482 F.2d 1848 
(1970), or even a single photograph of 2 suspect, Sutton v. United 
States, —— U.S. App. D.C. ——, 484 F.2d 462 (1970); Vaughn v. 
United States, 266 A.2d 368 (D.C. Ct. App. 1970), does not neces- 
sarily violate due process. Appellant argues that, since no suspect 
was in custody, there was no pressing need to identify or eliminate 
his photograph. In Simmons the Court answered this argument 
by pointing out the advantage of sparing innocent suspects the 
ignominy of arrest. 
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than eight feet away from him during the robbery (Tr. 
19-20). At trial Mr. Arthur recalled a scar on appel- 
lant’s face (Tr. 207), and the description he gave Offi- 
cer Hyater immediately after the offense was read to 
the jury (Tr. 260). Appellant’s description of himself 
later in the trial closely fits this word-picture (Tr. 367). 
¢The victim had ample opportunity to observe his assail- 
ant. (Anthony) Long v. United States, 187 U.S. App. 
D.C. 311, 424 F.2d 799 (1969). It was the court’s func- 
guion to determine whether there was an independent 
source for the identification, and its finding was consist- 
ent with the evidence. United States v. Sera-Leyva, —— 
U.S. App. D.C. ——, 433 F.2d 584 (1970). In seeking 
to have this finding reversed appellant must shoulder a 
heavy burden, United States v. (Clinton) Long, 137 U.S. 
App. D.C. 275, 422 F.2d 712 (1970), since the finding of 
an independent source by the trial court can be reversed 
fonly if clearly erroneous. (Anthony) Long v. United 
States, supra. 

Appellant seeks to make an issue of the fact that Mr. 
Arthur’s identification of the photograph might have 
been influenced by the fact that he had been erroneously 
informed that a fleeing suspect had dropped the papers 
containing the photograph,° when in fact it is possible 
that it was merely found in the alley by a person who 
handed it to Officer Johnson without disclosing its source.7 
sEven if that had been exactly what happened, the proper 


* At the hearing on the motion to suppress identification, Mr. 
Arthur could not recall whether he had been told anything of the 
sort before viewing the photo (Tr. 23-27). Later, at trial, he said 
that before he made the identification he learned that the picture 
was found in the alley, but it is not clear whether he had learned 
by that time that it was thought to have been dropped by one of the 
fleeing bandits (Tr. 215). 


7 Officer Johnson’s testimony, studied in conjunction with Captain 
Logan’s, admits of the possibility that he was the unidentified per- 
son who originally handed the papers to Captain Logan after some 
unknown person passed them to him (Tr. $17). After appellant 
elected to put the photographic identification in evidence himself 
(Tr. 218), he called Officer Johnson (Tr. $15), and the conflicting 
stories of Johnson and the captain were considered by the jury. 
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remedy would have been suppression of the photographic 
identification, which is precisely the remedy which ap- 
pellant obtained in the trial court.* He is entitled to no 
more. 


II. There was an independent source for the lineup and 
in-court identifications by the witness Smith. 


(Tr. 164-167, 177, 180, 240-244) 


Appellant makes the same arguments with regard to 
the photographic and lineup identifications by Mr. Theo- 
dore Smith. Testimony reveals that Mr. Smith’s oppor- 
tunity to observe his assailant was, if anything, better 
than that of Mr. Arthur. The robber stood five feet 
away under bright lights and at one point threatened 
to shoot the witness (Tr. 164, 177). In addition to iden- 
tifying appellant in a court-ordered police lineup (Tr. 
166), he was able to select appellant from a group of 
three men in a lineup arranged in court by the trial 
judge® (Tr. 167). The ruling by the court (Tr. 180) 
as to the fairness of the police and in-court lineups, be- 
ing supported by the evidence, should not be disturbed. 
United States v. Sera-Leyva, supra; (Anthony) Long v. 
United States, supra. The fact that Mr. Smith delib- 
erately failed to identify appellant to the police earlier 
had no more effect than to provide impeachment material 
for appellant, of which he made good use on cross-exam- 
ination (Tr. 240-244). 


8 Appellant also argues that Captain Logan was less than diligent 
in attempting to identify the unknown person who handed him the 
papers. He overlooks the captain’s testimony that he did all he 
could reasonably do to obtain the services of this important wit- 
ness. On cross-examination the captain testified, “I asked him his 
name. He said he didn’t want to tell me; he said he didn’t want 
no trouble and with that, he walked off very rapidly” (Tr. 38). 
At any rate, this is simply another argument for suppression, which 
the trial court did order. 


® See United States v. McNair, —— U.S. App. D.C. ——, 483 F.2d 
1182 (1970). The photographs of the in-court lineup became 
Government’s Exhibit No. 1 and are included in the record on 
appeal. 
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Ill. The trial court did not preclude appellant’s trial 
counsel from cross-examining the witness Arthur as 
to bias and prejudice. 


(Tr. 193-205) 


After a hearing out of the presence of the jury on the 
issue of bias and prejudice on the part of the store 
manager, the court ruled that it would permit appel- 
lant’s trial counsel to cross-examine the witness as to 
(1) his general bias against Negroes and (2) his desire 
to obtain a conviction in this particular case. The court 
imposed only slight limitations on the wording of the 
questions to be asked on cross-examination, ordering 
simply that the words “nigger” and “fucker” must not 
be used.*° Nowhere in the court’s ruling is there a single 
phrase which suggests any further restriction on cross- 
examination (Tr. 201-205). Appellant’s trial counsel 
then submitted the following two questions to the trial 
judge, who approved them, still without limiting cross- 
examination any more than by forbidding the use of 
what the court called “trigger words”: 


(1) “Isn’t it a fact that you don’t like the Negroes 
° because they have given trouble in your store?” 
a (2) “[Y]Jou want somebody to pay for this crime, 
“ don’t you[?]” (Tr. 202.) 


Appellant argues that the trial judge precluded him from 
cross-examining the witness as to bias and prejudice, 
Tytt the court in fact ruled in appellant’s favor in order- 
ing that the testimony would be heard. Thereupon ap- 

llant’s counsel voluntarily softened the tone of his 


20 The court ruled: 


The Court recognizes that on the question of bias, considerable 
leeway should be allowed counsel in showing that the witness 
is biased. I do not propose to put any unreasonable limitations 
on your showing bias. However, as we all know in this juris- 
diction there are certain words that the city administration 
has designated trigger words. I don’t think you need to go into 
e those words. (Tr. 201.) 


= 
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questions," and offered them in the form quoted above. 
Resuming cross-examination before the jury, he then 
inexplicably failed to ask the witness any questions as 
to his bias and prejudice. 

The trial judge properly exercised his discretion in 
forbidding use of the offending words. The bias of the 
witness could have been demonstrated amply by the use 
of synonyms for the forbidden words. Any legitimate 
value the words might have had in demonstrating the 
bias of the witness was far outweighed by their pro- 
pensity for inflaming or offending the jury. Tinker v. 
United States, 185 U.S. App. D.C. 125, 417 F.2d 542 
(1969). In our view they were properly excluded. 


IV. The court properly refused to admit proffered 
character testimony by two witnesses. 


(Tr. 292-314) 


Appellant challenges the ruling of the trial court which 
excluded the proffered testimony of two character wit- 


nesses. Mr. Ernest Griffin admitted that he had never 
discussed with anyone appellant’s reputation for truth 
and veracity.“ Mr. Leon Taylor testified that he had 


11Some of the questions asked the witness during the hearing 
were: 


Q. ... Do you recall making the following statement, sir: 

“T am getting out of there soon. Those niggers are too much 
for me. You can’t trust any of them. Oh maybe about ten 
percent of them are alright [sic].” 

* * * * 
Q. ... Do you recall making the following statement: 

“. . . This fucker, I only wish I had the gun. He was so 
brazen, he walked right up the street like nothing happened.” 

aaa * * + 
Q. Do you remember making this question [sic]: 

“I only wished it happened in Virginia. They know what to 

do over there ... .” (Tr. 198-195.) 
22In answer to questioning by appellant’s counsel, Mr. Griffin 
testified (Tr. 298) : 


Q. In the course of your contact—in the course of your contact 
with [co-workers of appellant and Mr, Griffin] did you have 
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never heard appellant’s truthfulness discussed.“ The 
court ruled in view of the testimony that neither wit- 
ness had demonstrated a basis on which he might have 
gormed an opinion as to appellant’s reputation in the 
community for honesty. 


occasion to discuss Mr. Hinkle’s reputation with these people 
for the trait of truth and veracity? In other words, whether 
Mr. Hinkle is a truth telling person. 

A. As far as we know that he was— 


THE Court: The question is, did you ever discuss it with 
other people? 


THE WITNESS: No, I didn’t discuss it about his—about him 
being to other folks, no. 


43In answer to questioning by appellant’s counsel, Mr. Taylor 
festified (Tr. 309-310) : 

Q. Mr. Taylor, in talking about Mr. Hinkle with people, what, 
if you can recall, was said about Mr. Hinkle’s reputation for 
being a truthful or an honest person? 
A. I never heard anyone say anything against him. 
Q. Can you recall anyone saying anything for him? 
A. I don’t know anybody said anything for him, talking about 
for him. 


* * * * 


Q. Mr. Taylor, in the course of your discussions, over a period 
of five or six years with people in the neighborhood about 
Mr. Hinkle, what, if anything, have you heard good about his 
reputation for being an honest or truthful person? 
* * * * 

THE WITNESS: Well, like I say, I got your question. I have 
never—actually I haven’t asked anybody, you know, direct out 
in the way you put it at present. 


4 The court ruled (Tr. 298, $11): 


THE CourT: You have read the Auker [sic] case [Awkard 
Vv. United States, 122 U.S. App. D.C. 165, 852 F.2d 651 (1965) ] 
in the Court of Appeals? 


Mk. PERAZICH: Yes, your honor. 
THE Court: The Court seems to feel that it was error for 
the District Court to allow the character testimony that was 


offered. 
* * * * 


[Footnote continued on page 12] 
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Character testimony is admissible on behalf of a de- 
fendant in a criminal case, but the witness should not 
be allowed to testify if he does not know the defendant’s 
reputation as to the character trait in issue. Awkard v. 
United States, 122 U.S. App. D.C. 165, 352 F.2d 641 
(1965). In the Awkard case, this Court suggested that 
the character testimony that was given at trial should 
not have been admitted. The Court said: 


On direct examination, [the witness] testified that 
she did not know the defendant’s reputation in the 
community for peacefulness and good order, the 
character traits relevant to the crime charged. The 
prosecuting attorney could have objected at this 
point and had her testimony excluded. 122 U.S. 
App. D.C. at 168-169, 352 F.2d at 644-645. 


Appellant advocates a change in the law to permit the 
witness to give his own opinion as to the character trait 
in issue. Traditionally, the law has been that a character 


witness may testify only as to hearsay, and not that 
“his own acquaintance, observation, and knowledge of 
defendant leads to his own independent opinion that 
defendant possesses a good general or specific character 
inconsistent with commission of the acts charged.” 


14 [Continued] 


THE CourT: ... It seems to the Court that Mr. Ernest 
Griffin’s testimony is too vague to be a basis for the character 
obstruction [sic]. 

Now, as Justice Jackson made very clear in Michelson, it is 
not the impression that a witness may have of the Defendant, it 
is the reputation that he bears in the community. In other 
words, it is the hearsay that is admissible. 

* * * * 


Not the impression of the witness himself. Now, here the 
witness says sure we discussed it, he doesn’t recall any discus- 
sion of honesty, integrity, truth and veracity, truth-telling 
propensity. 

aa * * * 

Mr. Perazich, it seems to the Court that neither of these 
witnesses have ever heard the type of discussion concerning 
the Defendant that we would be authorized to receive as to his 
reputation for character testimony. 
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Michelson v. United States, 335 U.S. 469, 477 (1948). 
Even if appellant’s argument had merit, it lacks support 
in the record. No proffer of such testimony was made 
at the hearing. Neither witness was asked his own opin- 
ion as to appellant’s character as to truth and veracity, 
nor did either witness actually give such evidence. Thus 
there is no basis in the record on which appellant may 
now argue for such a change in the law. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
SO SESE: of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 
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